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THE EFFECT OF THE FEDERAL SAFETY APPLIANCE ACTS ON WORKMEN S 

COMPENSATION. 

The Safety Appliance Acts 1 impose an absolute duty upon all rail- 
roads engaged in interstate commerce to use and keep in repair certain 
specified equipment on their rolling stock, and provide a penalty for 
each violation. No right of action for personal injuries arising out 
of a breach of such duty is expressly given by the terms of the statute, 
but it is provided that assumption of risk shall be no longer available 
as a defence, and that the imposition of the penalty shall not be con- 
strued to relieve the carrier from liability in any remedial action for 
the death or injury of a railroad employee. Is the implication of a 
specific common-law remedy for personal injuries so irresistible that 
we must conclude that a state is unable to substitute a remedy under 
the workmen's compensation act for an employee engaged in a purely 

1 Act of March 2, 1893 (27 Stat, at L. 531), amended by Act of March 2, 1903 
(32 Stat, at L. 943) ; supplemented by Act of April 14, 1910 (36 Stat, at L. 299) . 

[732] 
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intrastate employment ? The New York Court of Appeals has recently 
answered this question in the affirmative in the case of Ward v. Erie 
Ry. (1921) 230 N. Y. 230, 129 N. E. 886. The question is almost one 
of first impression. The Circuit Court of Appeals has given the same 
answer in a brief decision without any discussion of the authorities, 2 
and this decision has since been approved in a dictum by another 
federal judge. 8 

It is important, in the determination of this question, to note that 
this statute preceded even the Federal Employers' Liability Act, the 
forerunner of all state compensation acts, and that, therefore, the 
attention of Congress could not have been directed to the necessity of 
specifying any particular form of remedial action. Is it not likely that 
Congress intended merely to render unavailing the defences referred 
to in the statute without prescribing any remedy ? If we disregard the 
decisions referred to above, the common-law right of railroad em- 
ployees to damages for personal injuries received in the course of their 
employment is completely abrogated in the great majority of states. 
Those engaged in interstate commerce come within the purview of the 
Employers' Liability Act, while those doing intrastate work are covered 
by the workmen's compensation acts. According to the modern view 
that common-law actions for personal injuries between master and 
servant are not suited to the times, and that some form of industrial 
insurance is far superior, this result is highly desirable; and the 
Supreme Court has held that the New York Compensation Act is a 
very excellent substitute. 4 But if, on the other hand, these decisions 
are allowed to stand, we have driven a wedge between the two pre- 
vailing systems of compensation, and the common-law action, having 
been once exiled, creeps in again. The result is unfair and tends to 
discrimination and inequality among railroad men, for the interstate 
employee must be content with his compensation, while the intrastate 
employee may elect either to take compensation or to sue for damages. 
Surely, we should adopt the view that is most consistent with modern 
development, unless we are precluded from doing so by the authorities. 6 
The expressed intention of the Safety Appliance Acts is to preserve 
the safety of travellers and employees. Irrespective of the express 
provisions of the statute, we need have no difficulty in determining 

2 Ross v. Schooley (1919, C. C. A. 7th) 257 Fed. 290. 

* Director General of Railroads v. Ronald (1920, C. C. A. 2d) 265 Fed. 138, 144. 

* N. Y. Central Ry. v. White (1917) 243 U. S. 188, 201, 37 Sup. Ct. 247, 252, per 
Pitney, J. : "The statute under consideration sets aside one body of rules only to 
establish another system in its place. . . . Instead of assuming the entire con- 
sequences of all ordinary risks of the occupation, he assumed the consequences, 
in excess of the scheduled compensation, of risks ordinary and extraordinary." 

'Knowlton v. Moore (1900) 178 U. S. 41, 77, 20 Sup. Ct. 747, 761, per White, J.: 
"We are . . . bound to give heed to the rule, that where a particular construction 
of a statute will occasion great inconvenience or produce inequality and injustice, 
that view is to be avoided if another and more reasonable interpretation is present 
in the statute." 
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that a right of action is given to an injured employee, for it is elemen- 
tary law that a member of the class for whose benefit a statute has 
been enacted has a right of action against an offender for the damages 
sustained through a breach of the statutory duty. The Supreme Court 
of the United States has ruled that this statute applies to all interstate 
railroad equipment, whether engaged in interstate commerce or not, 
and that even intrastate employees may recover damages in a remedial 
action under the Act. 6 The Court's language, construed broadly, 
might sustain the contention of the New York court, but we must 
remember that the question in that case was whether or not the 
employee should have any remedy at all, and did not involve statutory 
changes in the common law. 

By what law is the remedy to be determined? It is said 7 that it 
must be by the law existing at the time of the enactment of the statute. 
It is submitted that this is not correct. While, in matters exclusively 
under federal control, we may say that there is a common law of the 
United States, 8 still, generally speaking, there is no national common 
law, and the federal courts apply the law of the locality as modified by 
state and federal statutes. 9 The power of Congress must include 
authority to deal with a host of acts, not interstate commerce in and 
of themselves, because of their relation to and influence upon interstate 
commerce. 10 But the failure of Congress to legislate can be construed 
only as an intention not to disturb what already exists, and is the mode 
by which it adopts, for cases within the scope of its power, the rules of 
the state law. 11 Should we say that Congress has here entered the field 
and prescribed the remedy? Had p specific remedy been given, we 
must have admitted that that remedy could not be altered or impaired 
by a state ; 12 and, when it can be readily implied that Congress intended 
to assume absolute control, a state may not interfere. 13 But, through 
a long line of decisions, the Supreme Court has held that Congress, in 



8 Texas & Pacific Ry. v. Rigsby (1916) 241 U. S. 33, 41, 36 Sup. Ct. 842, per 
Pitney, J. : "Without the express leave of Congress, it is not possible, while the 
Federal legislation stands, for the States to make or enforce inconsistent laws 
giving redress for injuries to workmen or travellers occasioned by the absence or 
insecurity of such safety devices." 

' I. e. in the principal case. 

"Murray v. Chicago & N. W. Ry. (1894, N. D. Iowa) 62 Fed. 24, 42. 

" Smith v. Alabama (1888) 124 U. S. 465, 478, 8 Sup. Ct. 564, 569, per Matthews, 
J.: "There is no common law of the United States, in the sense of a national 
customary law, distinct from the common law of England as adopted by the 
several States each for itself, applied as its local law, and subject to such altera- 
tion as may be provided by its own statutes." 

10 United States v. Ferger (1919) 250 U. S. 199, 39 Sup. Ct. 445. 

11 Smith v. Alabama, supra note 9, at p. 477. 

a N. Y. Central Ry.v. Tonsellito (1917) 244 U. S. 360, 362, 37 Sup. Ct. 620, 621, 
per McReynolds, J.: "Congress having declared when, how far, and to whom 
carriers shall be liable on account of accidents in the specified class, such liability 
can neither be extended nor abridged by common or statutory laws of the State." 

"Postal Tel. Co. v. Warren (1919) 251 U. S. 27, 40 Sup. Ct. 69. 
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legislating upon a particular subject of interstate commerce, will not 
be held to have inhibited by implication the exercise by the states of 
their reserved police power, unless such state action would actually 
frustrate or impair the intended operation of the federal legislation. 14 
The compensation of injured employees is certainly primarily a matter 
for state regulation. 15 The fact that interstate commerce is incidentally 
affected is immaterial. 16 And how caft it be said that the substitution 
of compensation for common-law damages will impair the operation 
of the statute? The federal case supporting the principal case 17 
answers that uniformity in railroad law is essential, and that the 
liability to pay damages is a spur to the observance of the duty imposed. 
As to the first reason, the actual necessity is very doubtful, 18 and, as 
to the second, Congress seems not to have thought it of controlling 
importance when it enacted the Employers' Liability Act. 



"Missouri, K. & T. Ry. v. Haber (1898) 169 U. S. 613, 18 Sup. Ct. 488 (The 
Federal Animal Industry Act, making it a misdemeanor to transport cattle known 
to be diseased, did not prevent a state from imposing a civil liability for damages 
sustained by owners of domestic cattle by reason of such importation) ; Reid v. 
Colorado (1902) 187 U. S. 137, 23 Sup. Ct. 92 (The same Act did not prevent 
the states from penalizing the importation of cattle without inspection by state 
officials) ; Savage v. Jones (1912) 225 U. S. 501, 32 Sup. Ct. 715 (The Federal 
Food and Drugs Act, prohibiting misbranding, did not prevent the states from 
requiring to be affixed a statement of ingredients) ; Atlantic Coast Line Ry. v. 
Georgia (1914) 234 U. S. 280, 34 Sup. Ct. 829 (The Federal Safety Appliance 
Acts, dealing with the equipment of locomotives and cars, did not preclude the 
states from legislating concerning locomotive headlights, as to> which Congress 
had not specifically acted). 

In Missouri, K. & T. Ry. v. Haber, supra, Harlan, J., says : "This question 
must of course be determined with reference to the settled rule that a statute 
enacted in execution of a reserved power of the State is not to be regarded as 
inconsistent with an act of Congress . . . unless the repugnance or conflict is so 
direct and positive that the two acts cannot be reconciled or stand together." 

And in Savage v. Jones, supra, Hughes, J., says : "But the intent to supersede 
the exercise by the State of its police power as to matters not covered by the 
Federal legislation ... is not to be implied unless the act of Congress fairly 
interpreted is in actual conflict with the law of the State." 

15 N. Y. Central Ry. v. White, supra note 4. 

"Pennsylvania Ry. v. Hughes (1903) 191 U. S. 477, 488, 24 Sup. Ct. 132, 135: 
"It is well settled that the State may make valid enactments in the exercise of 
its legislative power to promote the welfare and convenience of its citizens, 
although in their operation they may have an effect upon interstate traffic." 

"Ross v. Schooley, supra note 2. 

18 "The subject of compensation for accidents in industry is one peculiarly ap- 
propriate for state legislation. There must, necessarily, be great diversity in the 
conditions of living and in the needs of the injured and of his dependents, accord- 
ing to whether they reside in one or the other of our States and Territories, 
so widely extended. . . . The field of compensation for injuries appears to be 
one in which uniformity is not desirable or at least not essential to the public 
welfare." Brandeis, J., dissenting, in N. Y. Central Ry. v. IVinfield (1917) 244 
U. S. 147, 168, 37 Sup. Ct. 546, 555. 



